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Branches - Approval required for establishment - Procedure - Time allowed for
opening.
Branches - Discontinuance - Notice and approval required.
Service centers - Establishment - Functions.
Mobile facilities - Approval required for operation - Procedure.
Bank becoming branch of another bank through reorganization - Approval required
- Grounds for disapproval - Changing location of home office or branch on
approval.
Organization of corporation to conduct banking business.
Certificate of incorporation - Prerequisites to issuance.
Impairment of capital - Correction required - Possession by commissioner on failure to correct.
Changes in articles of incorporation restricted.
Capital stock increase - Prerequisites.
Dividends allowed - Surplus requirements.
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Incidental and necessary powers of banking corporation.
Real estate acquisition, holding and conveyance restrictions.
Limitation on amou!]t of obligations of a single borrower.
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Pledging assets by bank - Qualification as depository for public funds - Disclosure
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Cash reserve required - Failure to correct deficiency as insolvency.
Board of directors to manage business - Residency of directors.
Oath of bank directors.
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and principal shareholders.
Examination of affflirs by board of directors - Purposes - Frequency - Report
filed in bank records.
Contents of examination report of board of directors - Failure to make and file
report as felony.
Examinations in lieu of directors' examination - Report filed with board minutes.
Loans to officers, directors and stockholders.
Bonds covering officers and employees.
Bank service corporations - Definitions - Banks holding stock - Examination.
Shareholders' right to examine bank records - Records as to a particular customer.

7-3-1. Application of chapter. This chapter applies to all banks
organized under the laws of this state, to all other banks doing business
in this state as permitted by the laws and Constitution of the United
87
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States, and to all persons conducting banking business in this state except
as provided in chapter 1.
History: C. 1953, 7-3-1, enacted by L.
1981, ch. 16, § 4.

L. 1943, ch. 9, § 1; 1943, ch. 10, § 1; 1943, ch.
11, § 1; 1949, ch. 9, § 1; 1951, ch. 10, § 1; 1953,
ch. 8, §§ 1 to 4; 1953, ch. 10, § 1; 1957, ch. 7,
§ 1; 1957, ch. 8, § 1; 1957, ch. 9, § 1; 1957, ch.
10, § 1; 1957, ch. 11, § 1; 1959, ch. 12, § 1; 1961,
ch. 14, § 1; 1961, ch. 15, § 1; 1963, ch. 7, §§ 8 to
14; 1967, ch. 14, § 1; 1967, ch. 16, § 1; 1969, ch.
15, § 1; 1973, ch. 7, § 1; 1974, ch. 27, § 29; 1975,
ch. 11, § 1; 1979, ch. 8, § 1; 1980, ch. 3, §§ 1 to
5), relating to regulation of banks and banking. New sections 7-3-1 to 7-3-39 were
enacted by § 4 of the act. Former sections
7-3-45, 7-3-47 were repealed by Laws 1975, ch.
150, § 1. Former sections 7-3-48, 7-3-49,
7-3-52, 7-3-64, 7-3-65 were repealed by Laws
1965, ch. 154, § 10-102.

Compiler's Notes.
Laws 1981, ch. 16, § 1 repealed old sections
7-3-1 to 7-3-44, 7-3-46, 7-3-50, 7-3-51, 7-3-53 to
7-3-63 (R.S. 1898 & C.L. 1907, § 375; L. 1903,
ch. 77, § 1; 1911, ch. 25, §§ 7, 9, 11, 12, 14, 16 to
19, 21, 23 to 32, 36, 38, 39; 1913, ch. 16, § 1;
1915, ch. 47, § 1; C.L. 1917, §§ 979 to 985Xl,
986, 987, 989 to 1004Xl, 1005, 1006, 1007X,
1011, 1012, 1015 to 1017X3, 1017X5, 1020X,
1020Xl, 1020X4, 1021Xl; L. 1919, ch. 18, § 1;
1919, ch. 19, §§ 1, 3; 1921, ch. 24, § 1; 1923, ch.
38, § 1; 1925, ch. 44, § 1; 1929, ch. 52, § 1; 1929,
ch. 58, § 1; 1931, ch. 34, § 1; R.S. 1933, 7-3-1 to
7-3-15, 7-3-17 to 7-3-33, 7-3-36 to 7-3-46,
7-3-48, 7-3-52, 7-3-53, 7-3-55 to 7-3-61; L. 1933,
ch. 6, § 1; 1935, ch. 10, §§ 1, 2; 1935, ch. 11, § 1;
1935, ch. 12, § 1; 1935, ch. 13, § 1; 1937, ch. 12,
§ 1; 1939, ch. 13, § 1; 1939, ch. 21, § 1; 1941, ch.
12, § 1; C. 1943, 7-3-1 to 7-3-15, 7-3-17 to
7-3-33, 7-3-36 to 7-3-38, 7-3-38.10, 7-3-39 to
7-3-46, 7-3-48, 7-3-52, 7-3-53, 7-3-55 to 7-3-64;

Collateral References.
Banks and Banking P 4.
9 CJS Banks and Banking § 6.
Statute regulating banks and trust companies as special or class legislation, or as
denying the equal protection of the laws, 111
ALR 140.

7-3-2. Restrictions on entities conducting banking business or controlling banks in state. The following general restrictions are imposed on
the conduct of a banking business in this state:
(1) The establishment or operation in this state of private or partnership banks is expressly prohibited.
(2) Except as provided in chapter 1, no corporation or other business
entity organized other than under the laws of this state may establish or
maintain an officeor other place of business in this state at which deposits
are received or checks paid. This subsection does not apply to a national
banking association having its principal place of business in this state.
(3) Except as provided in chapter 1, no corporation or other business
entity organized other than under the laws of this state may conduct a
banking business in this state unless it complies with all laws of this state
relating to banks, to the conduct of a banking business, and to foreign corporations or other business entities. This subsection does not apply to a
national banking association having its principal place of business in this
state.
(4) Unless permitted by federal statute or by regulation, rule, order, or
administrative interpretation of the Federal Reserve Board or other applicable federal agency, no bank holding company, whose subsidiary bank or
banks principally conduct a banking business outside of this state, nor any
subsidiary of such a bank holding company, may establish or maintain an
office in this state at which deposits are received, checks paid, or money
lent, nor may such bank holding company or any subsidiary thereof acquire
88
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directly or indirectly, any voting shares of, interest in, or substantially all
of the assets of a bank or a bank holding company having its principal
place of business in this state. This subsection does not apply to any bank
holding company controlling a subsidiary which was lawfully conducting
a banking business in this state before July 1, 1981 or to such subsidiary.
History: C. 1953, 7-3-2, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking <S:->4, 18.

9 CJS Banks and Banking §§ 6, 37.
Limitations on foreign banking corporations, 10 AmJur 2d 34, Banks § 9; Private
banking regulation, 10 AmJur 2d 38, Banks
§ 13.

7-3-3. "Banking business" defined. Any corporation or other business
entity, other than a federal savings and loan association, a savings and
loan association subject to chapter 7, a thrift institution subject to chapters 8 and 8a, a federally chartered credit union, or a credit union subject
to chapter 9, holding itself out to the public as regularly receiving money
on deposit which is payable on demand or at the direction of the depositor,
or which is or may be used directly or indirectly for making third party
payments by any means, shall be considered to be conducting a banking
business and shall be subject to the provisions of this chapter in conducting that business.
History: C. 1953, 7-3-3, enacted by L.
1981,ch. 16, § 4.
Cross-References.
Collection agencies, banks and trust companies exempt from act relating to, 12-1-7.
Collateral References.
Banks and Banking <S:->2.
9 CJS Banks and Banking § 1.

Definitions,

10 AmJur 2d 25-28, Banks

§§ 1-3.

What is a "bank" or "banker" within the
federal revenue acts, 139 ALR 1075.
Law Reviews.
Banking Under the Anti-Trust Laws, Adolf
A. Berle, Jr., 49 Colum. L. Rev. 589.
Legal Theory and Banking Practice,
Wilbert Ward, 32 Va. L. Rev. 730.

7-3-4. "Branch" defined. When used in this chapter "branch" means
a legally established place of business of a bank, other than its home office,
authorized by its board of directors and approved by the commissioner, at
which any part of the business of the bank may be conducted. This definition does not include a consumer funds transfer facility as that term is
defined in chapter 16.
History: C. 1953, 7-3-4, enacted by L.
1981,ch. 16, § 4.

7-3-5. Branches - Approval required for establishment - Procedure - Time allowed for opening. Any bank having its principal office
in this state may establish one or more branches, subject to the prior
approval of the commissioner. Approval of the commissioner may be
obtained as follows:
(1) An application for approval to establish and maintain a branch
shall be filed with the commissioner in the form the commissioner may
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prescribe and shall state the proposed location of the branch, the need for
it, the nature and functions of the business to be performed at that branch,
the estimated annual expense to operate it, and any other information
required by the rules and regulations of the department.
(2) Within 10 days after filing such application the commissioner shall
have notice of the application published at the applicant's expense in an
issue of a newspaper of general circulation in the service area where the
branch is to be located and shall give written notice to other depository
institutions doing business in the service area where the branch is to be
located in the manner and to such extent as the rules of the department
may require.
(3) Within 30 days after receipt of an application the supervisor of
banking shall:
(a) Complete an investigation of the need in the service area where the
proposed branch is to be located and of the ability of the area to support
the proposed branch, including the nature and adequacy of existing depository facilities, the economic history and future prospects of the service
area, and the opportunity for profitable employment of the institution's
funds and other facts and circumstances as the commissioner may consider
relevant.
(b) Submit his findings and recommendations in writing to the commissioner.
(4) The application and any additional information furnished by the
applicant and the findings and recommendations of the supervisor of banking may be inspected by any person at the officeof the commissioner. However, the rules of the department may provide that certain portions of this
information be confidential to prevent a clearly unwarranted invasion of
privacy.
(5) Within 30 days of receipt of an application the commissioner shall
determine in his sole discretion whether or not it is in the public interest
to hold a public hearing on the application. A determination not to hold
a hearing shall not be grounds for reversal of any decision or order of the
commissioner with respect to said application unless the reviewing court
finds that such determination has deprived an interested party of due process of law. If the commissioner determines that a hearing should be held,
he shall fix the time and place for the hearing which shall not be more
than 60 days after the date of receipt of the application and he shall give
written notice thereof to the applicant and any protestant.
(6) If a hearing is ordered, the commissioner shall cause notice of the
hearing to be published at applicant's expense in a newspaper of general
circulation within the service area where the proposed branch is to be
located at least once a week for three successive weeks before the date of
the hearing. The notice shall include all information required by the rules
and regulations of the department. Written notice shall be given to any
person filing a protest to the application and to all depository institutions
90
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having a place of business in the service area in which the branch is to
be located.
(7) If no hearing is held the commissioner shall, within 60 days of
receipt of the application, approve or disapprove the application based oi:i
the papers filed with him and on the supervisor's findings and recommendations. If a hearing is held, the commissioner shall approve or disapprove
the application within 30 days after receipt of the transcript of the hearing. The commissioner shall not approve an application unless he finds that
the applicant has established the following:
(a) That the public need and convenience will be promoted by the establishment of the proposed branch;
(b) That the conditions in the service area in which the proposed
branch is to be located afford a reasonable promise of successful operation;
(c) That the financial condition of the applicant, including the character
and condition of its assets, the adequacy of its capital, and its earnings
record, indicate its ability to support its current level of operations and
its proposed new branch; and
(d) That its management has demonstrated the ability to supervise a
sound banking operation.
However, under this subsection (7) the commissioner may not impose
standards or conditions more restrictive than those applicable to a national
bank having its principal officein this state.
(8) The commissioner's approval of any application under this section
shall be considered revoked unless the branch so authorized is opened and
operating within one year of the date of approval. The commissioner on
written application made before the expiration of the period and for good
cause shown, may extend the date for activation for additional periods of
not more than six months each.
History: C. 1953, 7-3-5, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking § 33.
9 CJS Banks and Banking § 55.
Branch banks, 10 AmJur 2d 287-293,Banks
§§ 324-329.
Antimonopoly or antitrust laws, application to banks and banking institutions of, 83
ALR 2d 374.
Attachment or garnishment of funds in
branch office or main office of bank having
branches, 12 ALR 3d 1088.
Branch banks, 30 ALR 927, 50 ALR 1340,
136 ALR 471.

Judicial notice as to branch banks, 89 ALR
1353.
National bank's power as to branch offices
under federal statute giving it power to
engage in trust business, 153 ALR 420.
What is a "branch bank" within statute
regulating the establishment of branch
banks, 23 ALR 3d 683.
Law Reviews.
Branch Banks as Separate Entities, Jefferson B. Fordham, 31 Colum. L. Rev. 975.
Note: Branch Banking in Utah: Legal and
Economic Analysis, 9 Utah L. Rev. 372.
Survey of Utah Law - 1966, 1967 Utah L.
Rev. 408.

DECISIONS UNDER FORMER LAW
Constitutionality.
Former provision requiring bank seeking
to establish branch in municipality other

than a first class city to "obtain the consent
of all banks therein located" was declared
unconstitutional as an improper delegation
of legislative authority. (This provision was
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severable and had no effect on other method
for establishing branch.) Union Trust Co. v.
Simmons (1949) 116 U 422, 211 P 2d 190.
Construction.
The term "branch" meant and included
any office or place of business where deposits
were received or checks paid or money lent
by the bank. Continental Bank & Trust Co. v.
Taylor (1963) 14 U 2d 370, 384 P 2d 796.
Application for branch bank.
The existence of two branch banks in a second class city would not prohibit the commissioner from granting the application of
another bank for a branch in that city.
Walker Bank & Trust Co. v. Taylor (1964) 15
U 2d 234, 390 P 2d 592.
Authority of commissioner.
The commissioner, in passing upon branch
bank applications, acted in a quasi-judicial
capacity. Zions First Nat. Bank v. Taylor
(1964) 15 U 2d 239, 390 P 2d 854.
Bank service corporation.
Corporation providing computerized bank
accounting services for the defendant banks
and dealing with neither the public nor
defendant banks' customers was bank service
corporation and not engaged in branch banking. Bank of American Fork v. G L Corp.
(1971) 25 U 2d 251, 480 P 2d 135.
Branches in second class cities.
National bank in a second class city that
was not taking over an existing bank could
not establish a branch bank in that city since
former 7-3-6 prohibits state banks from operating a branch in a second class city and 12
U.S.C. 36 (c) provides that national banks
may branch only to the extent that state law
allows state banks in the host state to
branch. State ex rel. Department of Financial Institutions v. Zions First Nat. Bank of
Ogden (1980) 615 F2d 903.
Branch of national bank.
Former section, when read in conjunction
with 12 U.S.C. 36(c)(l), also operated to limit
the circumstances under which a national
bank might obtain approval from the United
States comptroller of the currency to establish and operate a new branch in Utah.
Walker Bank & Trust Co. v. Saxon (1965) 352
F 2d 90, explained in 248 F Supp 324.
Fact that a bank holding company owns
and controls a bank through stock ownership
does not necessarily make the !atter a branch
bank within the meaning of former 7-3-6.
Central Bank & Trust Co. v. Brimhall (1972)
28 U 2d 14, 497 P 2d 638.

Drive-in and walk-up facilities.
The modernization of an already existing
banking establishment by constructing drivein and walk-up facilities on adjacent property owned by bank and connected by a pneumatic tube to main building did not constitute establishment of "branch bank." First
Nat. Bank of Logan v. Walker Bank & Trust
Co. (1967) 19 U 2d 18, 425 P 2d 414, 23 ALR
3d 673.
Bank could not maintain drive-in facility
as a branch bank in second-class city, since it
was not taking over an existing bank. State
ex rel. Department of Financial Institutions
v. Zions First Nat. Bank of Ogden (1980) 615
F 2d 903.
Examination charges.
Charges imposed to "cover the cost of
supervision and examination" by the banking
department could not be sustained as "fees"
or "license or occupation taxes" and could
not be upheld as ad valorem taxes on tangible property. Commercial Bank of Utah v.
State (1952) 121 U 576, 244 P 2d 364.
Loans through insurance agents prohibited.
Former section prohibited the making of
loans by a bank through insurance agents.
Continental Bank & Trust Co. v. Taylor
(1963) 14 U 2d 370, 384 P 2d 796.
Public hearing.
A public hearing should have been had in
most, if not all, branch bank applications.
This was particularly true where protest had
been filed and there was a possibility of court
review. Zions First Nat. Bank v. Taylor
(1964) 15 U 2d 239, 390 P 2d 854.
Sufficiency of evidence.
The courts would not overrule the decision
of the commissioner if it was supported by
any substantial evidence and was not arbitrary or capricious. Zions First Nat. Bank v.
Taylor (1964) 15 U 2d 239, 390 P 2d 854.
Where lower court had properly vacated
order of commissioner granting an application to establish a branch bank in an unincorporated area of a county because the
record of the proceedings before the commissioner did not contain substantial evidence
upon which to base a determination that the
"close proximity" of the proposed branch
would not unreasonably interfere with business of another established bank or branch,
the Supreme Court remanded the application
to the commissioner for further proceedings.
Zions First Nat. Bank v. Taylor (1964) 15 U
2d 239,390 P 2d 854.
Decision of commissioner in granting
application for permission to establish
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venience and advantage would be served was
not an abuse of discretion. Bountiful State
Bank v. Brimhall (1970) 24 U 2d 254, 469 P 2d
1022.

7-3-6. Branches Discontinuance
Notice and approval
required. A bank may discontinue operation of a branch upon resolution
of its board of directors. Upon the adoption of the resolution the bank shall
file a certificate with the commissioner specifying the location of the
branch to be discontinued and the date upon which it is proposed that the
discontinuance be effective. The certificate shall state the reasons for the
closing of the branch and indicate the extent to which the public need and
convenience of its service area would still be adequately met. Notice of
intention to discontinue a branch shall be published by the applicant in
a newspaper serving the area once a week for two consecutive weeks after
filing the certificate requesting discontinuance. No branch may be discontinued until the discontinuance is approved by the commissioner.
History: C. 1953, 7-3-6, enacted by L.
1981,ch. 16, § 4.

9 CJS Banks and Banking § 55.
Branch banks, 10 AmJur 2d 287-293, Banks
§§ 324-329.

Collateral References.
Banks and Banking <S:::::>
33.

7-3-7. Service centers - Establishment - Functions. A bank may
establish and maintain one or more service centers without the prior written approval of the commissioner. The service centers may perform any
functions of a bank which do not involve the receiving of deposits or making of loans or withdrawals.
History: C. 1953, 7-3-7, enacted by L.
1981,ch. 16, § 4.

7-3-8. Mobile facilities - Approval required for operation - Procedure. With the prior written approval of the commissioner a bank may
operate mobile facilities at which deposits are received, checks paid or
money lent. Approval may be granted by the commissioner on a showing
that the public need and convenience will be promoted by the facility. The
commissioner, in his discretion, may follow the procedures specified in section 7-3-5 in granting approval for mobile facilities.
History: C. 1953, 7-3-8, enacted by L.
1981,ch. 16, § 4.

7-3-9. Bank becoming branch of another bank through reorganization - Approval required - Grounds for disapproval - Changing
location of home office or branch on approval. Any bank having its
principal office in this state may at any time be made a branch of any
other bank having its principal office in this state by merger or consolidation as provided in chapter 6, or by acquisition of assets or assumption
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of liabilities or other procedures adopted by the boards of directors of the
participating bank. Such conversion to a branch status shall be approved
by the commissioner unless he finds that the financial condition of the
resulting institution, the adequacy of its capital structure, its future earnings prospects, and the character of its management are such that the
terms of the conversion would not be in the public interest, or he finds
that the proposed conversion would result in a monopoly or the probable
effect thereof may be to substantially lessen competition in the relevant
market. A bank may change the location of its home office or any branch
upon obtaining the approval of the commissioner in the manner provided
in this chapter for establishment of a branch.
History: C. 1953, 7-3-9, enacted by L.
1981, ch. 16, § 4.

7-3-10. Organization of corporation to conduct banking business.
Domestic corporations organized to conduct a banking business in this
state shall be organized under the Utah Business Corporation Act, and all
rights, privileges, powers, duties, and obligations of these corporations and
their officers, directors, and stockholders shall be governed by the Utah
Business Corporation Act, except as otherwise provided in this title.
History: C. 1953, 7-3-10, enacted by L.
1981, ch. 16, § 4.
Cross-References.
Utah Business Corporation Act, 16-10-1 et
seq.
Collateral References.
Banks and Banking P 23.
9 CJS Banks and Banking § 42.
Statutory limitation of banking business to
corporations, 10 AmJur 2d 33, Banks § 8.
Authority of bank officer or employee to
bind bank by indorsement or guaranty of
paper for accommodation of third person, 37
ALR 1373.
Commercial paper, authority of officer or
agent of bank to indorse and transfer, 37
ALR 2d 505.
Crediting amount to depositor's account as
precluding recovery back of money paid to
bank by mistake, 25 ALR 129.
Dealings between bank or trust company
and itself acting as executor, administrator
or trustee, 112 ALR 780.
Duty of bank to prior parties to the paper
to apply deposit to credit of indorser on
paper owned by bank, 37 ALR 578.
Duty of bank when several checks which,
in the aggregate, exceed the depositor's balance, are presented at the same time, 26 ALR
1486.
Duty of collecting bank as to notices of
protest or dishonor which it receives from its
correspondent, 4 ALR 534.
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Duty of depositor to report loss or theft of
unsigned check, 26 ALR 613.
Effect of notice to drawee bank of claim of
lien on check payable to another, 42 ALR 625.
Following trust funds deposited in mixed
bank account of trustee, 26 ALR 3, 35 ALR
747, 55 ALR 1275, 102 ALR 372.
Fund accepted by bank "for safekeeping"
as a special deposit, 59 ALR 448.
Garnishment of bank in suit against the
payee or other holder of a check upon the
bank, 5 ALR 589.
Guarantor: aut}iority of officer or agent to
bind bank as guarantor or surety, 34 ALR 2d
299.
Implied, apparent or ostensible, and presumed authority of bank cashier to surrender
or waive some right of bank, 108 ALR 713.
Liability for interest or profits on funds of
estate deposited in bank or trust company
which is itself executor, administrator,
trustee, or guardian, or in which executor,
etc., is interested, 88 ALR 205.
Liability of bank for deposit received by
employees out of banking hours, 15 ALR 429.
Liability of bank for loss of Liberty bonds
and war saving stamps, 17 ALR 1217,31 ALR
703, 40 ALR 899.
Liability of bank on letter of credit as
affected by quality or condition of goods for
purchase price of which it is issued, 39 ALR
755.

BANKS
Liability of bank which credits paper payable to a corporation to the personal credit of
corporate officer who indorsed it, and pays
out the proceeds on the latter's personal
checks, 9 ALR 346.
Liability of bank which pays check after
filing of petition in bankruptcy against
drawer, 31 ALR 256, 54 ALR 751.
Litigation, power of bank president to have
litigation instituted by bank where board of
directors has failed or refused to grant permission, 10 ALR 2d 705.
Litigation, power of secretary or treasurer
of bank to institute litigation for it, 64 ALR
2d 900.
Mortgages: authority of corporate officers
to mortgage or pledge corporate personal
property, 62 ALR 2d 712.
Necessity that checks be signed by all persons in whose name the deposit stands, 61
ALR 967.
Power and duty of bank which has
acquired a public service plant to continue its
operation, 8 ALR 248.
Power of banking corporation to loan
money for others, 33 ALR 597.
Power of bank officer respecting security or
collateral held by bank, 11 ALR 2d 1305.
Power of .bank or trust company to create
trust out of its securities and sell participation certificates therein, 97 ALR 1182.
Power of bank to agree to repurchase real
estate mortgage or other securities sold by it,
120ALR 485.
Power of corporation to execute a trust
involving a determination regarding the personal conduct or needs of beneficiaries, 11
ALR 300.
Powers of bank president or vice president,
1 ALR 693, 67 ALR 970.
Replevin for bank account, 44 ALR 1522.
Responsibility of bank for fraud of officer
or agent inducing customer or debtor of bank
to enter into transaction with such officer or
agent personally or with third person, 117
ALR 389.
Right of bank officer to take his own paper
in payment of another's debt to bank, 28
ALR 666.
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Right of bank to apply third person's
funds, deposited in debtor's name, on debtor's obligation, 8 ALR 3d 235.
Right of bank to apply to debt due from
two or more parties, deposit to credit of one
of them, 118 ALR 386.
Right of bank to charge back check drawn
upon itself, which it has credited to a depositor under mistaken belief that the drawer's
account is good, 15 ALR 709.
Right of bank to charge depositor's indebtedness against deposit account without first
exhausting collateral, 96 ALR 1240.
Right of bank to repudiate payment of foreign correspondent, 23 ALR 1232.
Right of corporation to perform or to hold
itself out as ready to perform functions in
the nature of legal services, 105 ALR 1364,
157 ALR 282.
Right of set-off by or against bank or trust
company as affected by division of its business departments, 81 ALR 1508.
Right to interest for period before
advances under a loan to be advanced to the
borrower in installments, 40 ALR 825.
Security or collateral: power of bank officer
respecting security or collateral held by
bank, 11 ALR 2d 1305.
Set-off or lien as between banks as to collection items or proceeds, as affected by question of mutuality or rights of owner of paper,
90 ALR 1009.
Validity and effect of agreement to give
bank all, or part, of fees of notary for protesting paper, 25 ALR 170.
Validity and enforceability of agreement
with bank officer or employee individually in
connection with bank accommodation, 41
ALR 349.
Validity of agreement to pay an officer or
employee of a bank or trust company to disclose the existence of, or to assist one to
establish, a deposit, 18 ALR 979.
Voting: construction, application and effect
of constitutional provisions or statutes relating to cumulative voting of stock for bank
directors, 43 ALR 2d 1328.
What constitutes letter of credit, 30 ALR
1310.
What property may be the subject of special deposit in bank, 50 ALR 247.

DECISIONS UNDER FORMER LAW
cised in proper conduct of its business, and
corporation had no implied powers to do any
act which was contrary to the statutes or
public policy forming basic powers of such
statutes. Hadlock v. Callister (1935) 85 U 510,
39 P 2d 1082.

Powers of banking corporations.
While a corporation might be said to possess such implied powers as were necessary,
usual, or incidental to its business, yet such
powers could only be such as could be exer-
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7-3-11. Certificate of incorporation - Prerequisites to issuance.
The lieutenant governor shall not issue a certificate of incorporation to any
bank authorizing it to do business in this state until a certificate signed
by the commissioner is received showing that he has approved the bank's
application and that the requisite amount of capital stock and surplus has
been paid in cash.
History: C. 1953, 7-3-11, enacted by L.
1981, ch. 16, § 4.

7-3-12. Impairment of capital - Correction required - Possession
by commissioner on failure to correct. Every bank whose capital, as
defined in chapter 1, becomes impaired by loss or otherwise, shall cause
the impairment to be corrected in such manner and within such period,
which shall not be less than 90 days, as the commissioner may direct. If
any bank fails to cause the impairment to be corrected within the 90-day
period, the commissioner may immediately take possession of the property
and business of the bank as provided in chapter 2.
History: C. 1953, 7-3-12, enacted by L.
1981, ch. 16, § 4.
Cross-References.
"Capital" defined, 7-1-103.
Collateral References.
Banks and Banking cS=>35, 39.
9 CJS Banks and Banking § 60.
Impairment of capital, 10 AmJur 2d 61-66,
Banks §§ 41-46.
Change in or renewal of corporation's obligation as affecting liability of stockholder of
bank or other corporation, 97 ALR 630.
Consideration for note or other obligation
given to make good depletion of capital or
assets of bank, 95 ALR 534.

Implied obligation of purchaser of corporate stock to indemnify vendor against future
calls and assessment, 141 ALR 1351.
Insolvency, fraud, or illegality in transfer
as affecting liability of transferrer of corporate stock for calls or assessments, 45 ALR
99, 86 ALR 57.
Sale, or surrender of stock for sale, to pay
assessment, as relieving stockholder from
further liability, 66 ALR 436.
Statute relating to closing of bank and
assessment of stockholders as subject to constitutional objection of conferring judicial
power upon administrative or executive officers, 78 ALR 774.

7-3-13. Changes in articles of incorporation restricted. No change
shall be made in the articles of incorporation of any bank if the change
would result in the impairment of the rights, remedies, or securities of
depositors and other creditors of the bank.
History: C. 1953, 7-3-13, enacted by L.
1981,ch. 16, § 4.

9 CJS Banks and Banking § 42.
Amendment of charter or articles, 10
AmJur 2d 50, Banks § 26.

Collateral References.
Banks and Banking cS=>23.

7-3-14. Capital stock increase - Prerequisites. The lieutenant governor shall not issue a certificate of amendment to the articles of incorporation of any bank increasing the capital stock thereof until an affidavit of
the president or a vice president and the secretary or cashier of the bank
is delivered to him certifying and showing that the amount of the
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increased capital stock has actually been paid in cash, or that the additional stock will be issued pursuant to a transfer from surplus to capital
account of an amount equal to the par value of such increased capital
stock.
Hi8tory: C. 1953, 7-3-14, enacted by L.
1981,ch. 16, § 4.

Increase of capital stock, 10 AmJur 2d 58,
59, Banks §§ 36, 37.
Stockholders' privilege as to acquisition of
new issue of stock by corporation, 52 ALR
220, 138 ALR 526.

Collateral Reference8.
Banks and Banking P 37.
9 CJS Banks and Banking § 59.

7-3-15. Dividends allowed - Surplus requirements. The board of
directors of a bank may declare a dividend out of the net profits of the
bank after providing for all expenses, losses, interest, and taxes accrued
or due from the bank, as it shall judge expedient, but before any dividend
is declared, not less than 10% of the net profits of the bank for the period
covered by the dividend shall be carried to a surplus fund until the surplus
shall amount to 100% of its capital. Under this section any amounts paid
into a fund for the retirement of any debenture capital or preferred stock
of the bank from its net earnings for the period covered by the dividend
shall be deemed an addition to its surplus fund if, upon the retirement
of such debenture capital or preferred stock, the amount paid into the
retirement fund for the period may be properly carried to the surplus fund
of the bank. In this case the bank shall be obligated to transfer to the
surplus fund the amount paid into the retirement fund.
Hi8tory: C. 1953, 7-3-15, enacted by L.
1981,ch. 16, § 4.

Right or duty of corporation to pay dividends; and liability for wrongful payment, 55
ALR 8, 76 ALR 885, 109 ALR 1381.
Validity of cancellation of accrued dividends on preferred bank's stock, 8 ALR 2d
893.

Collateral Reference8.
Banks and Banking P 41.
9 CJS Banks and Banking § 65.

7-3-16. Losses charged to surplus - Reimbursement of surplus
funds - Dividend restrictions pending restoration. Any losses sustained by any bank in excess of its reserves or losses on loans and undivided profits shall be charged to its surplus fund. Its surplus fund shall
thereafter be reimbursed from earnings, and no dividend shall thereafter
be declared or paid by the bank in excess of one-half of its net earnings
until its surplus fund shall be fully restored to its former amount or an
amount equal to its capital.
Hi8tory: C. 1953, 7-3-16, enacted by L.
1981,ch. 16, § 4.

Collateral References.
Liability of director of bank or loan company for losses on bad loans, 45 ALR 678, 77
ALR 543.

7-3-17. Incidental and necessary powers of banking corporation. In
addition to the powers granted under the Utah Business Corporation Act,
a banking corporation shall have all the rights, privileges, and powers necessary or incidental to carrying on the business of banking, including all
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powers and authority that a national bank having its principal office in
this state has or may exercise or perform under any act of congress or
under any regulation or interpretive ruling of a federal supervisory or
insuring agency. A bank may exercise the powers and authority which a
bank holding company, as defined in the federal Bank Holding Company
Act of 1956 as amended, may exercise under Section 4(c)(8) of that act and
under the regulations of the board of governors of the federal reserve system issued pursuant to that act. A banking corporation's rights, privileges,
powers, and authority are subject to the limitations of this chapter.
History: C. 1953, 7-3-17, enacted by L.
1981, ch. 16, § 4.

Cross-References.
Automated teller machines, limitation of
investment in, 7-16-8.

Compiler's Notes.
The Bank Holding Company Act of 1956 is
compiled in 12 U.S.C. § 1841 et seq.

Collateral References.
Banks and Banking cS:::>86.
9 CJS Banks and Banking § 157.
Powers, functions and duties, 10 AmJur 2d
240 et seq., Banks § 270 et seq.

7-3-18. Real estate acquisition, holding and conveyance restrictions. A bank may purchase, hold, and convey real estate only for such
purposes and in the manner and to the extent to which a national bank
could do under Section 29 of Title 12, United States Code and the regulations and interpretative rulings of the comptroller of the currency with
respect thereto.
9 CJS Banks and Banking § 163.
Acquisition, ownership, sale, and conveyance of real estate, 10 AmJur 2d 251, Banks

History: C. 1953, 7-3-18, enacted by L.
1981, ch. 16, § 4.
Collateral References.
Banks and Banking cS:::>95.

§280.

7-3-19. Limitation on amount of obligations of a single borrower.
(1) The total obligations to any bank of any person, partnership, association, or corporation, for money borrowed shall at no time exceed 15% of
the amount of such bank's capital, surplus, and subordinated notes or
debentures not maturing within one year. Such limitation shall not apply
to loans secured by savings passbooks or certificates of deposit of the lending institution of equal or greater amount or to the exceptions from such
limitation as provided in Section 84 of Title 12, United States Code, and
the rulings of the comptroller of the currency with respect thereto. The
term "obligations" as used in this section shall, except as otherwise
expressly provide in this chapter, have the same meaning as used in Section 84 of Title 12, United States Code, and the rulings of the comptroller
of the currency with respect thereto. Deposits of banks with other banks
on open accounts to facilitate business transactions shall be permitted and
shall not be construed as loans.
(2) This section does not limit loans or obligations based upon capital
and surplus to the extent that they are secured or covered by guaranties,
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or by commitments or agreements to take over or to purchase the same,
made by any federal reserve bank or by the United States or any department, bureau, board, commission, or establishment of the United States,
including any corporation wholly owned directly or indirectly by the
United States.
History: C. 1953, 7-3-19, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking <S:=o176.
9 CJS Banks and Banking § 388.
Violations of statutory or charter restrictions, 10 AmJur 2d 657, Banks § 684.
Bank's right to apply or set off deposit
against debt of depositor not due at time of
his death, 7 ALR 3d 908.
Conclusiveness of decision of corporate
officers or directors that property is of sufficient value to warrant a loan under the powers of the corporation, 18 ALR 645.
Duty of bank to one primarily liable to
apply his deposit to an indebtedness owing
from him to the bank, 9 ALR 181.
Duty of director to disclose existence of
lien or claim against property on which cor-

poration or association lends money, 3 ALR
1058.
Fact that loan by bank was excessive as a
defense, 3 ALR 59.
Financial statement by borrower as basis
of loan or extension of credit, 104 ALR 921.
Noncompliance by bank with statutory
provisions relating to loans or discounts as
defense to recovery of loan or enforcement of
its security, 125 ALR 1512.
Power of banking corporation to loan
money for others, 33 ALR 597.
Right of bank to apply third person's
funds, deposited in debtor's name, on debtor's obligation, 8 ALR 3d 235.
Right to interest for period before
advances under a loan to be advanced to the
borrower in installments, 40 ALR 825.
Usury; expenses or charges (including
taxes) incident to loan of money, 105 ALR
795.

7-3-20. Bank acquiring, holding or accepting as collateral its own
stock - Loans to or investment in affiliates. (1) No bank shall accept
as collateral or be a purchaser of shares of its own capital stock except
in cases where the taking of the collateral or purchase of the shares shall
be necessary to prevent loss upon a debt previously contracted in good
faith. In such a case all shares of the stock acquired by any bank through
any purchase, foreclosure, or otherwise shall be sold within 12 months
from the date of its acquisition. In no case shall the par value of all the
shares held after acceptance or purchase exceed 10% of the capital and
surplus of such bank.
(2) No bank shall: (a) make any loan or any extension of credit to any
of its affiliates; (b) invest any· of its funds in the capital stock, bonds,
debentures, or other obligations of any affiliate; or (c) accept the capital
stock, bonds, debentures, or other obligations of any affiliate as collateral
security for advances made to any person, partnership, association, or corporation, except to the extent authorized for member banks of the federal
reserve system or excepted from this prohibition by Section 371 (c) of Title
12 of the United States Code. The word "affiliate" as used in the foregoing
sentence shall have the same meaning as provided in the Federal Reserve
Act as amended and as interpreted by rules and regulations of the board
of governors of the federal reserve system and the comptroller of the currency.
History: C. 1953, 7-3-20, enacted by L.
1981,ch. 16, § 4.

Compiler's Notes.
The Federal Reserve Acts appear throughout U.S.C., Title 12.
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Collateral References.
Banks and Banking <S:::o
91.
9 CJS Banks and Banking § 166.
Purchase or Joan on security of its own
stock by state bank, 10 AmJur 2d 262, Banks
§ 294.

Construction, application, and effect of provision of federal statute forbidding national
banks to loan on security of, or be purchaser
or holder of, its own shares, 51 ALR 346.
Own stock, rights of creditors of corporation with respect to its purchase or acquisition of, 47 ALR 2d 758.

7-3-21. Stock ownership by banks. Any bank may purchase, own and
hold, and sell or otherwise dispose of, any of the shares of the capital stock
of the federal deposit insurance corporation, the federal reserve bank of
the twelfth federal reserve district, the stock of any corporation or corporations organized under the laws of the United States for purposes similar
to those of the federal reserve banks or the federal deposit insurance corporation, the federal national mortgage association, the stock of any safe
deposit company, the stock of any corporation owning the banking house
in which any place of business of such bank is located, the stock of any
bank service corporation performing services for such bank, and the stock
of such other corporation acquired by such bank in satisfaction of or on
account of debts previously contracted in the course of its business, and
may invest in small business investment companies to the same extent
allowed federally chartered banks. Unless expressly authorized by this
chapter, a bank may not purchase or own the stock of any other corporation except in a fiduciary capacity.
History: C. 1953, 7-3-21, enacted by L.
1981,ch. 16, § 4.

Collateral References.
Banks and Banking <S:::o
92.
9 CJS Banks and Banking § 167.

7-3-22. Certificates and evidences of deposit binding - Issuance of
items intended to circulate as money prohibited. All certificates or evidences of deposit made by the proper officers of any bank bind the bank
with or without its corporate seal affixed. No bank shall issue any bill, note,
or certificate intended to circulate as money.
History: C. 1953, 7-3-22, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking <S:::o152.
9 CJS Banks and Banking § 312.
Nature of certificate, 10 AmJur 2d 427,
Banks§ 457.
Assignability of nonnegotiable certificate
of deposit, 59 ALR 1478.
Check or certificate of deposit as subject of
gift by payee or indorsee thereof, 40 ALR
508.

Extrinsic evidence to explain or contradict
bank deposit slips, deposit entries in
passbooks, certificates of deposit, or similar
instruments, 42 ALR 2d 600.
Interest on certificate of deposit after
maturity, 15 ALR 650.
Liability of bank to holder of certificate of
deposit fraudulently issued by a bank officer
or employee in its name, 63 ALR 991.
Limitations of actions: bankbooks and certificates of deposit as contracts in writing
within, 3 ALR 2d 827.
Statute of limitations as applied to certificate of deposit, 23 ALR 7, 128 ALR 157.

7-3-23. Pledging assets by bank - Qualification as depository for
public funds - Disclosure of borrowing - Issuance or rediscount of
notes. No bank or bank officer shall give preference to any depositor or
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creditor by pledging the assets of the bank as security, however, banks may
borrow money for temporary purposes and may pledge assets of the bank
not exceeding 50% in excess of the amount borrowed as collateral security
for the money borrowed. Any bank may qualify as depository for United
States deposits or postal savings funds or other public moneys by the
deposit of the securities required by law, and not otherwise. Any bank
money shall at all times show on its books and in its reports the amounts
of the borrowed money. No officer of any bank shall issue the note of the
bank for money borrowed or rediscount any note, except when authorized
by resolution of the board of directors of the bank.
History: C. 1953, 7-3-23, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking <S:=>
97.
9 CJS Banks and Banking § 170.
Borrowing money, 10 AmJur 2d 259, Banks
§ 289.

Power of bank to pledge assets to secure
general depositors, 65 ALR 1412, 87 ALR
1456, 101 ALR 515, 112 ALR 483.
Rights and remedies of one to whom bank
agrees to furnish collateral security, where
bank fails before doing so, 122 ALR 266.

DECISIONS UNDER FORMER LAW
Borrowing money.
funds. Millard County School Dist. v. State
Since a state bank, a mere private corpora- Bank of Millard County (1932) 80 U 170, 14 P
tion, while a going concern, could not pledge 2d 967, explaining Pixton v. Perry (1928) 72 U
its assets to borrow money for any purpose, a 129, 269 P 144.
court could not direct a bank commissioner Preferences.
to do so for the purpose of paying dividends,
Where director of bank who was adminismore particularly where character or value
of assets were not disclosed in the petition. trator of estate and had estate funds on
Riches v. Hadlock (1932) 80 U 265, 15 P 2d deposit in such bank at time when bank was
insolvent exchanged deposit for securities of
283.
bank, transfer constituted an unlawful prefEffect of other sections of statutes.
erence and was void. Hadlock v. Callister
Former 7-3-43 was not in pari materia
(1935) 85 U 510, 39 P 2d 1082.
with former 74-1-1 of R.S. 1933, which authoRediscounting
and endorsement of notes.
rized banks to pledge certain classes of securities to secure deposits of public funds. Since
Any rediscounting and endorsement of
such repeal the courts had to deal only with notes not done in good, faith was illegal as
former C.L. 1917, § 1006, as was stated in being contrary to public policy of banking
hypothetical case by Mr. Justice Straup, and law providing maximum of protection and
the public policy of this state, even in the equality of treatment to all depositors.
absence of statute, was to require security Hadlock v. Callister (1935) 85 U 510, 39 P 2d
from banks receiving deposits of public
1082.

7-3-24. Certification of check. It shall be unlawful for any bank to
certify any check drawn upon the bank unless the person drawing the
check has on deposit with the bank at the time the check is certified an
amount of money equal to the amount specified in the check.
History: C. 1953, 7-3-24, enacted by L.
1981,ch. 16, § 4.
Cross-References.
Certification of check, 70A-3-411.

9 CJS Banks and Banking § 371.
Certification of checks, 10 AmJur 2d 555 et
seq., Banks § 587 et seq.
Avoidance of bank's check certification
secured by fraud, 100 ALR 2d 1197.

Collateral References.
Banks and Banking <S:=>
145.
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Effect of certification of check upon presentment by one other than the owner or
drawer, 12 ALR 988, 30 ALR 1028.
Effect of overcertification of check, 2 ALR
86.

Right and liabilities of bank with respect
to certified check or draft fraudulently
altered, 22 ALR 1157.
Right of bank certifying check or note by
mistake to cancel, or avoid effect of, certification, 25 ALR 3d 1367.

7-3-25. Bad debts. All demand and matured debts due to any bank on
which interest has not been paid for a period of over 12 months, unless
well secured and in process of collection, shall be considered bad debts, and
shall be charged off to profit and loss account upon order of the ·commissioner.
Hi8tory: C. 1953, 7-3-25, enacted by L.
1981, ch. 16, § 4.

Collateral Reference8.
Banks and Banking €:,:;, 4.
9 CJS Banks and Banking § 6.

7-3-26. Overdraft as asset. In no case shall an overdraft of more than
90 days' standing be allowed as an asset of a bank, unless amply secured.
Hi8tory: C. 1953, 7-3-26, enacted by L.
1981,ch. 16, § 4.
Cro88-Reference8.
' Issuance of bad check, penalty, 76-6-505.
Collateral Reference8.
Banks and Banking €:,:;, 150.

9 CJS Banks and Banking § 353.
Overdrafts and overpayments, 10 AmJur
2d 625 et seq., Banks § 655 et seq.
Liability of principal for overdraft drawn
by agent and paid by bank, 58 ALR 816.
Right of bank to recover amount of overdraft from depositor, 12 ALR 360.

7-3-27. Accepting deposit when insolvent prohibited - Felony. No
bank shall accept or receive on deposit, with or without interest, any
money, bank bills or notes, or United States treasury notes, gold or silver
certificates, or currency, or other notes, bills, checks, or drafts, when the
bank is insolvent as defined in this title. Any officer, agent, or employee
of any bank who shall knowingly violate the provisions of this section, or
knowingly be an accessory in the violation of this section, is guilty of a
felony of the third degree.
Hi8tory: C. 1953, 7-3-27, enacted by L.
1981, ch. 16, § 4.
Cro88-Reference8.
Receiving deposits when insolvent as felony, 76-6-512.
Collateral Reference8.
Banks and Banking €:,:;, 20.
9 CJS Banks and Banking § 39.
Receiving deposits when bank insolvent, 10
AmJur 2d 217 et seq., Banks§ 242 et seq.
Civil liability of bank officer or director
permitting deposit after insolvency of bank,
87 ALR 1402.
Constitutionality of statute regarding conduct of officers or directors of insolvent cor-

poration which will render them criminally
responsible, 76 ALR 350.
Constitutionality of statutes relating to
personal liability of officers or directors of
bank, 57 ALR 888.
.
Liability of bank for deposit received by
employees out of banking hours, 15 ALR 429.
Negligence in failure to discover insolvency
of bank as equivalent of knowledge, or substitute therefor, as regards responsibility of
bank officer or employee after insolvency, 98
ALR 615.
Right of depositor to rescind, or claim a
trust in respect of, a deposit because of insolvency of bank when it was made, 20 ALR
1206, 81 ALR 1078.
Sufficiency of evidence to show defendant's
knowledge of bank's insolvency in prosecu-
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tion for receiving deposits knowing bank
insolvent, 87 ALR 504.
What amounts to a deposit within statute
in relation to civil or criminal liability for
accepting deposit when bank is unsafe or
insolvent, 76 ALR 1320.

7-3-29

When bank deemed insolvent within meaning of criminal statute, 81 ALR 1160.
Law Reviews.
Construction of Iowa Code Section Relating to Acceptance of Money by Bank When
Insolvent, 16 Iowa L. Rev. 99.

7-3-28. Capital notes and debentures. (1) Any bank, with the consent
of the commissioner and the authorization by resolution of its board of
directors may issue its convertible or nonconvertible capital notes or
debentures. The commissioner shall prescribe by regulation the manner for
obtaining stockholder approval and the proportion of stockholders required
for approval. The issuance may be in the amounts, for the term, and contain provisions as may be approved by the commissioner.
(2) All such notes or debentures shall be subordinated to the claims of
depositors.
(3) The total amount of outstanding capital notes or debentures of any
bank shall not exceed such limitations as the commissioner may by regulation prescribe for the protection of depositors. The limitations prescribed
shall not be higher than those prescribed for national banks having their
principal place of business in this state.
(4) It shall be provided in such capital notes or debentures that no payment shall at any time be made on account of the principal thereof, unless
following such payment the aggregate of the capital, surplus, undivided
profits, and capital notes or debentures thereafter outstanding are at least
equal to such aggregate at the date of the original issue of such capital
notes or debentures.
(5) The amount of such outstanding notes or debentures not maturing
within one year shall be added to the capital stock and surplus fund of
the issuing banks for the purpose of determining the maximum amount
that may be loaned by such bank as provided in this chapter.
(6) The proceeds from the sale of notes or debentures issued and sold
under the authority of this section may not be used to reduce or retire
outstanding capital stock or surplus.
(7) The commissioner shall prescribe regulations for the protection of
the bank's depositors and shareholders as, in the judgment of the commissioner, will effectuate the purposes of this section.
History: C. 1953, 7-3-28, enacted by L.
1981,ch. 16, § 4.

Collateral References.
Banks and Banking P 86.
9 CJS Banks and Banking § 157.

7-3-29. Cash reserve required - Failure to correct deficiency as
insolvency. Every bank shall at all times carry in cash or its equivalent,
including demand credits in other banks, such money reserve as the regulations of the department may require. If the money reserve of any bank
falls below the amount required by said regulations, the bank shall not
increase its loans or investments until its money reserve has been restored.
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The commissioner shall notify any bank whose money reserve shall be
below the amount required to make good such reserve, and, if it fails
within 30 days after notice is received from the commissioner to correct
any deficiency, the bank shall be considered insolvent and the commissioner may proceed against it under the provisions of this title.
History: C. 1953, 7-3-29, enacted by L.
1981, ch. 16, § 4.
Collateral References.
Banks and Banking <S;,, 14.

9 CJS Banks and Banking § 13.
Reserve capital, 10 AmJur 2d 56, Banks
§ 31.

7-3-30. Board of directors to manage business - Residency of
directors. The business and affairs of a corporation conducting a banking
business shall be managed by its board of directors. Directors are not
required to be residents of this state or shareholders of the corporation
unless its articles of incorporation or bylaws so require.
History: C. 1953, 7-3-30, enacted by L.
1981, ch. 16, § 4.

§ 77.

Collateral References.
Banks and Banking <S;,, 50, 51.
9 CJS Banks and Banking §§ 108, 110.

Corporate checks: personal liability of officers or directors of corporation on corporate
checks issued against insufficient funds, 47
ALR 3d 1250.

Directors, selection, 10 AmJur 2d 87, Banks

7-3-31. Oath of bank directors. When a person is appointed or elected
to be a director of a bank, that person shall take an oath promising to
diligently carry out the duties required of a director, to honestly administer the affairs of the bank, and not to knowingly violate or wilfully permit
the violation of any of the provisions of law applicable to the bank. The
oath shall be subscribed by the director and shall be immediately filed in
the officeof the commissioner.
History: C. 1953, 7-3-31, enacted by L.
1981, ch. 16, § 4.
Collateral References.
Banks and Banking <S;,, 50.

9 CJS Banks and Banking § 115.
Eligibility and qualification of directors, 10
AmJur 2d 88, Banks § 78.

7-3-32. Meetings of board of directors - Reports - Records Loans to officers, directors and principal shareholders. (1) In this section "principal shareholder" means any officer, director, or person who
directly or indirectly owns, controls, or has the power to vote more than
10% of any class of voting securities of the bank.
(2) The board of directors of every bank shall hold at least one regular
meeting every calendar month. The board shall designate an officer or officers of the bank to prepare and submit reports to the board at every regular monthly meeting in such detail as the board may direct. Such reports
shall include pertinent information on the loans and investments, the
transactions with affiliates, and the lines of credit and acquisitions of real
estate made during the preceding month or since the last report. It shall
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also include information on delinquent loans, other possible losses, and
such other information as the regulations of the department may require.
(3) All new loans in excess of $5,000to an officer,director, or a principal
shareholder shall be reported monthly. At the January and July meetings
of the board, a report shall be made to the board of (a) the aggregate
amount of all extensions of credit by the bank to its officers, directors, and
principal shareholders and their related interests, and (b) all extensions
of credit from a correspondent bank of the bank to an executive officer or
principal shareholder of the bank, since the last preceding report. The
board of directors shall make the reports part of the record of the meeting,
and the record shall show its action.
History: C. 1953, 7-3-32, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking P 52.
9 CJS Banks and Banking § 109.

Admissibility of oral evidence as to proceedings at meetings of stockholders or
directors, 66 ALR 1328,48 ALR 2d 1259.
Informality of meeting of directors as
affecting action taken thereat, 64 ALR 712.
Motive as affecting personal liability of
directors in voting for acts not in themselves
illegal, 4 ALR 166.

DECISIONS UNDER FORMER LAW
Liability of bank officers generally.
At common law and independently of statute an action could be instituted against
bank directors and officers to recover damages alleged to have been occasioned by reason of their negligence in the management of
the bank. They were not, however, liable for
loss resulting from their errors of judgment.
Warren v. Robison (1902) 25 U 205, 70 P 989.
-defenses.
Bank director and officer, guilty of negligence causing loss of bank funds, was guilty
of constructive fraud, with result that his liability for loss was not released by his discharge in bankruptcy. Warren v. Robison
(1900)21 U 429, 61 P 28.

- survival of action.
Action against bank director and officer for
negligence causing loss of bank funds survived death of such director and officer and
was maintainable against his executors.
Warren v. Robison (1900) 21 U 429, 61 P 28.
See also Warren v. Robison (1902) 25 U 205,
70 P 989, and Rules of Civil Procedure, Rule
19.
Notice of meeting and quorum.
Meeting of board of bank directors, held
without notice to one of directors and without quorum present could not ratify unauthorized act of one of bank's officers. Cupit v.
Park City Bank (1899)20 U 292, 58 P 839.

7-3-33. Examination of aft'airs by board of directors - Purposes Frequency - Report filed in bank records. (1) Except as otherwise
expressly provided in this chapter, it shall be the duty of the board of
directors of every bank to examine or cause to be examined fully the books,
papers, and affairs of the bank, and particularly the loans, discounts, and
overdrafts thereof with a special view of ascertaining the value and security thereof and of the collateral security, if any, given in connection therewith, and to inquire into such other matters as the bank commissioner or
bank examiner may require.
(2) The examination shall be made not less frequently than once within
an 18-month period and at such other times as the commissioner may
require.
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(3) Within 30 days after the completion of the examination a report
in writing thereof shall be made and placed on file with the records of the
bank and shall be subject to examination by the commissioner or bank
examiner.
History: C. 1953, 7-3-33, enacted by L.
1981,ch. 16, § 4.
Collateral References.
Banks and Banking <?;::;>50.
9 CJS Banks and Banking § 108.
Laches as affecting right of corporation or
its stockholders to relief against directors for
violation of trust, 10 ALR 370.

Purposes for which stockholder may exercise right to examine corporate books and
records, 15 ALR 2d 11.
Right of creditor of corporation to maintain personal action against directors or officers for mismanagement, 50 ALR 462.
Right of individual creditor to enforce for
his own benefit personal liability of directors
or officers of corporation for incurring excessive debts, 43 ALR 1147.

DECISIONS UNDER FORMER LAW
Acts done without director's assent or
knowledge.
Under former statutes, bank director was
not responsible for acts committed, transactions conducted, or losses incurred before he
became member of board, or for any act of
board done in his absence and without his
assent and knowledge, or for default of codirector occurring without his connivance or
assent. Warren v. Robison (1899) 19 U 289, 57
P 287, 75 Am St Rep 734.
Defenses available to directors.
Under former statutes, bank directors,
when sued for losses to creditors and stockholders which resulted from unlawful or
careless acts and unfortunate transactions,
could not set up as defense that they did not
examine bank's books or accounts, knew
nothing about loans or discounts made, or
were ignorant of business of banking, or that
they entrusted management and supervision
of business of bank to its executive officers in
whom they had confidence. Warren v.
Robison (1899) 19 U 289, 57 P 287, 75 Am St
Rep 734.
Under former statutes, duties of bank
directors were administrative and related to
direction and supervision, and when it was
sought to hold them responsible for dereliction of duty because of which loss to creditors and stockholders occurred, they could
not evade liability by pleading ignorance of
bank's affairs, incompetence, or gratuitous
service, or that management of bank's business was in hands of cashier or some other
executive officer. Warren v. Robison (1899) 19
U 289, 57 P 287, 75 Am St Rep 734.
Degree of care and diligence required.
Under former statutes, rule most in harmony with character and well-being of bank

appeared to be that its directors, in administering its affairs, were required to exercise
ordinary care, skill, and diligence; that,
under this rule, it was necessary for them to
give bank's business such attention as ordinarily discreet businessman would give to his
own concerns under similar circumstances,
and that, therefore, it was incumbent on
them to devote as much of their time to their
trust as was necessary to familiarize them
with business of bank and to supervise and
direct its operations. Warren v. Robison
(1899) 19 U 289, 57 P 287, 75 Am St Rep 734.
Under former statutes, although bank
directors were not required to watch ordinary routine of bank's business, or observe
exact state of each day's accounts, they were
bound to possess general knowledge of manner in which business was transacted and of
character of transactions, and to maintain
such degree of vigilance over, and intimacy
with, business as would enable them to know
to whom, and on what security, large lines of
credit were given. Warren v. Robison (1899)
19 U 289, 57 P 287, 75 Am St Rep 734.
Under former statutes, although executive
officers attended to and executed details of
transactions of bank, nevertheless it was
incumbent on board of directors to possess
general knowledge of character of transactions and manner in which they were conducted. Warren v. Robison (1899) 19 U 289, 57
P 287, 75 Am St Rep 734.
Under former statutes, bank directors
would not be charged with responsibility for
sudden or unexpected violations of law or
duty by bank's executive officers or for losses
which ordinary vigilance could not have prevented. Warren v. Robison (1899) 19 U 289, 57
P 287, 75 Am St Rep 734.

106

BANKS

7-3-36

7-3-34. Contents of examination report of board of directors Failure to make and file report as felony. (1) The report required by
subsection 7-3-33(3) shall contain a statement of the assets and liabilities
of the bank as shown by its books, and any deductions for the assets or
additions to the liabilities which the directors, an examining committee,
or examiner after the examination, may recommend. It shall also contain
a detailed statement of loans, if any, which in their opinion are worthless
or doubtful, together with their reasons for so regarding them, also a
statement of loans made on collateral security which in their opinion are
insufficiently secured, giving in each case the amount of the loan, the name
and market value of the collateral, if it has any market value, and, if without market value, a statement of that fact and its actual value as near
as it is possible to ascertain. The report shall also contain a statement of
overdrafts with the names of the persons owing the same and the amounts
of those they consider worthless or doubtful, and a full statement of other
matters which affect the solvency and soundness of the bank. If the directors of any bank wilfully fail to make and file, or cause to be made and
filed, the examination and report in the manner and within the time specified, each director of the bank shall be guilty of a class C misdemeanor.
History: C. 1953, 7-3-34, enacted by L.
1981,ch. 16, § 4.

7-3-35. Examinations in lieu of directors' examination - Report
filed with board minutes. (1) With the approval of the commissioner, and
under rules and regulations prescribed by him, any examination made during an 18-month period by the department, the applicable federal reserve
bank or the federal deposit insurance corporation, or a certified audit prepared by an independent certified public accountant may be substituted for
the directors' examination required under section 7-3-33.
(2) If an examination by the department, the applicable federal reserve
bank, or the federal deposit insurance corporation or an audit by a certified
public accountant, is substituted for the directors' examination, the board
of directors of the examined bank, or an examining committee appointed
by the board shall prepare and file with the minutes of the board a detailed
written report of the findings and recommendations based upon the examination. The report shall be in addition to any other requirements prescribed by the commissioner.
History: C. 1953, 7-3-35, enacted by L.
1981,ch. 16, § 4.

7-3-36. Loans to officers, directors and stockholders. (1) A bank may
lend its funds or extend credit to any executive officer or director of the
bank or to any person who directly or indirectly owns, controls, or has the
power to vote more than 10% of any class of voting securities of the bank
only in the manner and to the extent that a member bank of the federal
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reserve system may do as provided in the Federal Reserve Act and the
regulations of the board of governors of the federal reserve system issued
pursuant thereto.
(2) In addition to the loans authorized by the foregoing paragraph, a
bank may lend to any officer, director, or shareholder, an amount not to
exceed the balance in a passbook savings account or the amount of a certificate of deposit of the lending bank pledged as security for the loan.
History: C. 1953, 7-3-36, enacted by L.
1981,ch. 16, § 4.
Compiler's Notes.
The Federal Reserve Act appears throughout U.S.C., Title 12.
Collateral References.
Bank's right to apply or set off deposit
against debt of depositor not due at time of
his death, 7 ALR 3d 908.
Construction and application of criminal
statutes relating to loans by bank to officers,
directors, stockholders, or employees of bank
or of banking department, 90 ALR 509.
Duty of bank to one primarily liable to
apply his deposit to an indebtedness owing
from him to the bank, 9 ALR 181.

Noncompliance by bank with statutory
provisions relating to loans or discounts as
defense to recovery of loan or enforcement of
its security, 125 ALR 1512.
Right of bank to apply third person's
funds, deposited in debtor's name, on debtor's obligation, 8 ALR 3d 235.
Usury; expenses or charges (including
taxes) incident to loan of money, 105 ALR
795.
Law Reviews.
Statutory Regulation of Loans to Directors
of Commercial Banks, Kenneth. Lewis
Trefftzs, 15 So. Calif. L. Rev. 293. •

7-3-37. Bonds covering officers and employees. The board of directors of every bank shall procure and maintain fidelity bond coverage of
its officers and employees in an amount and in a form as the commissioner
by regulation may prescribe. The regulations shall be consistent with
requirements imposed on national banks by the comptroller of the currency and on state nonmember insured banks by the federal deposit insurance corporation. The amount to be specified by the commissioner shall be
based upon the total resources and liabilities of the bank, the amount of
its capital, surplus, and undivided profits and the number of banking offices
established and operated by the bank.
History: C. 1953, 7-3-37, enacted by L.
1981, ch. 16, § 4.
Cross-References.
Notary public, bank employee as, 46-1-10.
Collateral References.
Banks and Banking cS=:>50.
9 CJS Banks and Banking § 114.
Fidelity bonds, 10 AmJur 2d 91 et seq.,
Banks§ 82 et seq.

Blanket bond: what are "securities, documents or other written instruments" within
terms of banker's blanket bond insuring
against losses from counterfeiting or forgery,
38 ALR 3d 1437.
Obligee's concealment or misrepresentation concerning previous defalcation as
affecting liability on fidelity bond or contract,
4 ALR 3d 1197.

7.:3.3s, Bank service corporations - Definitions - Banks holding
stock - Examination. (1) In this chapter the term "bank service corporation" means a corporation organized to perform bank services for one or
more banks, which may own all or part of the capital stock of such corporation and the term "bank services" means services such as check and
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deposit sorting and posting, computation and posting of interest and other
credits and charges, preparation and mailing of checks, statements,
notices, and similar items, or any other clerical, bookkeeping, accounting,
statistical, or similar functions performed for a bank, electronic fund
transfer services, and risk management services.
(2) If stock in a bank service corporation has been held by two or more
banks, and one or more of such banks ceases to utilize the services of the
corporation and ceases to hold stock in it, and leaves the other as the sole
stockholding bank, the corporation may nevertheless continue to function
as such and the other bank may continue to hold stock in it.
(3) Every bank service corporation shall be subject to visitation and
examination as provided in chapter 1.
History: C. 1953, 7-3-38, enacted by L.
1981,ch. 16, § 4.

DECISIONS UNDER FORMER LAW
Corporation not "branch."
Corporation providing computerized bank
accounting services for the defendant banks
and dealing with neither the public nor

defendant banks' customers was bank service
corporation and not engaged in branch banking. Bank of American Fork v. G L Corp.
(1971) 25 U 2d 251, 480 P 2d 135.

7-3-39. Shareholders' right to examine bank records - Records as
to a particular customer. Every shareholder of a bank shall have the
right to examine the books and records of the bank as provided in section
16-10-47. Access to records pertaining solely to the deposits, borrowings,
or other financial transaction of a particular customer shall be allowed to
a shareholder of the bank upon the following conditions:
(1) A written request for such access is submitted to the board of directors of the bank stating its purpose and necessity;
(2) The board denies such request;
(3) The shareholder files a petition with a court of competent jurisdiction requesting an order granting such access;
(4) After hearing upon not less than 10 days' written notice to the bank
and to the particular person whose records are involved, the court finds
that the request for access is made in good faith and it is necessary to
protect a legitimate interest of a shareholder;
(5) The court orders that the records of the bank pertaining to the particular customer be made available subject to such conditions as the court
considers appropriate to protect the privacy of the customer; and
(6) The person seeking to inspect or obtain copies of such records reimburses the bank for the costs of search, retrieval, and reproduction of such
records. The bank shall have no liability to the customer in providing to
the shareholder of the bank access to such records in accordance with the
terms and conditions of the order of the court.
History: C. 1953, 7-3-39, enacted by L.
1981,ch. 16, § 4.

Collateral References.
9 CJS Banks and Banking § 69.
Right to inspect books and records of bank,
10 AmJur 2d 78, Banks§ 68.
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